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No. 2006AP939
(L.C. No. 2005CV1110)

STATE OF W SCONSI N ) I N SUPREME COURT

Estate of Janes B. Sustache, by its Speci al
Adm ni strator, Janes Sustache, and Antoinette

Sust ache,
Plaintiffs,
V. FI LED
American Fam |y Mitual | nsurance Conpany, JUL 10, 2008

Def endant - Respondent , bvid R Schanker

Clerk of Supreme Court
Carrie A Roman,

Def endant ,
Larry Mathews and Jeffrey W Mat hews,

Def endant s- Appel | ant s-Petitioners.

REVI EW of a decision of the Court of Appeals. Affirned.

11 DAVID T. PROSSER, J. This is a review of a published
deci sion of the court of appeals,! which affirned an order of the

Kenosha County Circuit Court, WIlbur W Warren |11, Judge.

! Estate of Sustache v. Am Family Mt. Ins. Co., 2007 W
App 144, 303 Ws. 2d 714, 735 N.W2d 186.




No. 2006AP939

12 In this insurance coverage dispute, the circuit court
entered summary judgnent dism ssing defendant Anerican Famly
Mut ual | nsurance Conpany (Anerican Famly), which insured, under
separate policies: (1) defendants Larry Mathews (Mathews) and
Jeffrey W Mathews (Jeffrey),? and (2) defendant Carrie A Ronman
(Roman) . Arerican Famly provided an initial defense to the
Mat hewses and Roman under a reservation of rights and noved to
stay the proceeding on liability until the issue of coverage was
resolved. In this review, only the dism ssal of American Famly
with respect to the defense of the Mathewses is before us.

13 The issue presented is whether an insurer has a duty
to defend an insured, under the liability coverage provisions of
a homeowner's insurance policy, when the plaintiffs' conplaint
asserts that the insured "without warning or provocation,
punched decedent out, causing him to fall into a curb thereby
causing serious injuries and ultimately death," leading to a
count of "battery . . . by intentionally causi ng bodi |y
harm. . . thereby causing decedent's death." Relying on Berg
v. Fall, 138 Ws. 2d 115, 405 N.W2d 701 (Ct. App. 1987), the
Mat hewses contend that Jeffrey's affirmative defense of self-
defense requires the insurer to | ook beyond the four corners of
the conplaint to continue to provide a defense.

14 After careful ly consi deri ng t he facts and

circunstances of this case, especially the allegations of the

2 Defendants Larry Mathews and Jeffrey W Mathews wll be
referred to collectively as "the Mat hewses."
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conplaint and the pertinent honeowner's policy, we conclude that
t he Mat hewses' honeowner's policy does not provide coverage for
the plaintiffs' clains. Consequently, American Famly has no
duty to continue to defend the Mathewses. Accordingly, we
affirmthe court of appeals.
| . BACKGROUND

15 Janes B. Sustache (Sustache) died from injuries
sustained after an altercation at an underage drinking party
hosted by Roman and her mnor son, Anthony Fuller. During this
altercation, Jeffrey punched Sustache in the face, causing him
to fall to the curb and sustain severe injuries that ultimtely
led to his death. The altercation stemmed from events earlier
that evening when "a nunber of [party attendees] started calling
[Jeffrey] on his cell phone," harassing and goading himto "cone
over to the party to engage in a fight with [Sustache]."” There
is no dispute that Jeffrey intended to strike Sustache; there is
also no dispute that Jeffrey did not intend his blow to be
fatal .3

16 Sust ache' s estate and hi s par ents, Janes and
Antionette Sustache, sued Jeffrey, WMathews, Ronman, and Anerican
Fam ly, which had issued separate honmeowner's insurance policies
to Roman and Mat hews. The plaintiffs' first anmended conpl aint

all eged five causes of action, four of which relate to the

3 The record is silent regarding whether Jeffrey was
crimnally charged for the incident. Counsel for the Mathewses
indicated at oral argunent that Jeffrey has not been crimnally
char ged.
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defendants participating in this appeal.* Count 2 alleged that
Jeffrey negligently failed to inquire into the true source of
t he phone calls before striking Sustache. Count 3 alleged that
"[Jeffrey] comm tted battery wi t hout provocati on by
intentionally causing bodily harm to [Sustache] wthout [his]
consent thereby causing [his] death.™ Count 4 sought to hold
Mat hews vicariously liable for Jeffrey's "willful, malicious and
wanton" acts pursuant to Ws. Stat. § 895.035.° Count 5 sought
punitive damages for Jeffrey's "willful, wanton and malicious"

acts.®

“ Count 1 of the plaintiffs' first amended conpl aint alleges
t hat Roman was negl i gent per se for vi ol ating
Ws. Stat. 8§ 125.07 by failing to take action to prevent the
illegal consunption of alcohol beverages by underage persons on
prem ses owned or under her control. The circuit court granted
sumary judgnent to Anerican Famly on this count.

S All references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se indicated.

Wsconsin Stat. 8 895.035(2)(a) provides in pertinent part:
"The parent or parents with custody of a mnor child, in any
ci rcunst ances where he, she, or they may not be |iable under the
cormon law, are liable . . . for personal injury attributable to
a wllful, malicious, or wanton act of the child."

® To resolve this appeal, we need to consider only Count 3.
Roman has not appeal ed, thereby elimnating the need to consider
Count 1. The plaintiffs conceded below that Count 2 fails to
give rise to coverage. W need not consider Count 4 because it
involves the vicarious liability of WMathews, which hinges upon

our determ nation of coverage under Count 3. Furthernore, the
American Famly policy unanbiguously excludes coverage for
inmputed liability. Finally, Count 5 1is also unanbiguously

excluded from coverage, and the Mithewses failed to rebut
American Fam|ly's argunent to that effect on summary judgnent.

4
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17 Al though the plaintiffs' opening conplaint did not
identify American Famly as the Mathewses' insurer, Anerican
Famly provided a defense under a reservation of rights. The
assigned attorney filed an answer to the plaintiffs' first
anended conplaint denying all allegations against the Mathewses
and affirmatively defending, in part, on the ground that Jeffrey
acted in self-defense.

18 The Mathewses' Anerican Famly honmeowner's policy

provides personal liability coverage for an "insured,"” which
i ncludes both WMathews and Jeffrey. Specifically, the policy
states: "W will pay, up to our limt, conpensatory damages for

which any insured is legally |iable because of bodily injury or
property damage caused by an occurrence covered by this policy."
19 The policy defines "occurrence" as "an accident,
including exposure to conditions, which results during the
policy period, in: a. bodily injury; or b. property damage."
The term "accident” is not defined in the policy.
10 The policy enunerates the follow ng exclusions from

cover age:

8. Il egal Consunption of Alcohol. W wll not
cover bodily injury or property danage arising out of
the insured's knowingly permtting or failing to take
action to prevent the illegal consunption of alcohol
beverages by an underage person.

9. | mputed Liability. W wll not cover bodily
injury or property damage arising out of any liability
imputed to any insured which is otherw se excluded in
this policy.

10. Intentional Injury. W wlill not cover
bodily injury or property danmage caused intentionally

5
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by or at the direction of any insured even if the
actual bodily injury or property damage is different
than that which was expected or intended from the
st andpoi nt of any insured.

The policy also provides that personal liability coverage does
not extend to punitive damages.
11 The policy includes a defense provision that also

references an "occurrence.” The defense provision states:

Def ense Provi si on.

If a suit is brought against any insured for
damages because of bodily injury or property damage
caused by an occurrence to which this policy applies,
we wll provide a defense at our expense by counsel of
our choi ce. W will defend any suit or settle any
claim for damges payable wunder this policy as we
t hi nk proper. (Enphasis added.)

112 On Decenber 27, 2005, Anerican Famly noved for

summary judgnment on the grounds that its policy did not cover
the plaintiffs' claims and that it had no duty to continue to
defend the Mathewses because: (1) the plaintiffs' danages were
not caused by an "occurrence" covered under the policy; (2) the
policy expressly excluded coverage for punitive damages; (3) the
policy expressly excluded coverage for inmputed liability—such
as vicarious liability under Ws. Stat. § 895.035—which is
otherwise excluded in th[e] policy"; and (4) the policy
expressly excluded coverage for intentional injury. Ameri can
Fam |y asserted that the four-corners rule, which provides that
an insurer's duty to defend is determned solely on the
allegations in the conplaint, not extrinsic facts, precluded any

inquiry into Jeffrey's self-defense claim



No. 2006AP939

13 The Mathewses opposed Anerican Famly's notion by
relying upon the court of appeals' opinion in Berg, which carved
out an exception to the four-corners rule in a situation where
the insured' s claim of self-defense renders an intentional acts
excl usi on anbi guous. Berg, 138 Ws. 2d at 120-21. Anmeri can
Fam |y responded that Berg does not apply because the policy
| anguage at issue here differs significantly from that in Berg.
Amrerican Famly also asserted that Berg contradicted the four-
corners rule of earlier suprene court decisions and that
subsequent suprene court decisions had undermned Berg's
continuing validity.

114 Wiile acknow edging the simlarities between Berg and
the case at bar, the circuit court concluded that the four-
corners rule "has been well settled law in the State of
W sconsin for many decades.™ Based on the allegations in the
plaintiffs' first amended conplaint, the circuit court held that
American Famly had no duty to defend the Mathewses because
coverage was excl uded. The court granted summary judgnment to
Anerican Famly and dism ssed the insurer from the plaintiffs'
suit. The Mathewses appeal ed.

115 The court of appeals affirnmed in a published opinion.

Estate of Sustache v. Am Famly Miut. Ins. Co., 2007 W App 144,

121, 303 Ws. 2d 714, 735 N W2d 186. The court of appeals
observed a tension between its opinion in Berg, which adopted an
anbiguity exception to the four-corners rule, and this court's

subsequent decisions in Doyle v. Engel ke, 219 Ws. 2d 277, 580

N.W2d 245 (1998), and Smith v. Katz, 226 Ws. 2d 798, 595

7
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N.W2d 345 (1999). Estate of Sustache, 303 Ws. 2d 714, 1115-

16. The court of appeals concluded that this court's opinions

in Doyle and Smth tacitly overruled Berg and Gieb v. Ctizens

Casualty Co., 33 Ws. 2d 552, 148 N.W2d 103 (1967), which the

Berg court had cited. Estate of Sustache, 303 Ws. 2d 714, 121

Following Doyle and Smth, the court of appeals concluded that
W sconsin | aw does not recognize exceptions to the four-corners
rule and affirmed the circuit court. Id., f21.

116 The Mathewses petitioned this court for review, which
we granted on Septenber 13, 2007.

I'1. ANALYSI S

A Standard of Revi ew

117 W review a grant of sunmmary judgnent de novo, relying
on the same nethodology as the circuit court. Doyle, 219 Ws.
2d at 283 (citation omtted). Summary judgnent is proper where
the record denonstrates that no genuine issue as to any materi al
fact exists and that the noving party is entitled to judgnent as

a matter of law Ws. Stat. § 802.08(2); Gans v. Boss, 97 Ws.

2d 332, 337, 294 N.W2d 473 (1980).

118 This case requires us to interpret an insurance
contract to determne the scope of an insurer's duty to defend
its insureds. This involves a question of |law that we review de

novo. Everson v. Lorenz, 2005 W 51, 910, 280 Ws. 2d 1, 695

N.W2d 298 (citation omtted); Doyle, 219 Ws. 2d at 284

(citations omtted).
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B. Di scussi on

1. Ceneral Principles

119 An insurance policy functions as a contract between
the insured and the insurer. Smth, 226 Ws. 2d at 806
(citation omtted). Thus, interpretation of an insurance policy
is governed by the same rules of construction that apply to

ot her contracts. Donal dson v. Urban Land Interests, Inc., 211

Ws. 2d 224, 230, 564 N.W2d 728 (1997) (citation omtted). CQur
role in interpreting insurance policy |language is to effectuate

the intent of the contracting parties. Am Famly Mit. Ins. Co.

v. Am Grl, Inc., 2004 W 2, 123, 268 Ws. 2d 16, 673 N.W2d 65

(citing Ws. Label Corp. v. Northbrook Prop. & Cas. Ins. Co.,

2000 W 26, 123, 233 Ws. 2d 314, 607 N W2d 276). Pol i cy
| anguage is construed as it "would be understood by a reasonable
person in the position of the insured."” Id. (citing Kreners-

U ban Co. v. Am Enployers Ins. Co., 119 Ws. 2d 722, 735, 351

N.W2d 156 (1984)). W do not construe policy |anguage to cover

risks that the insurer did not contenplate or underwite and for

which it has not received a prem um Id. (citing Ws. Label,
233 Ws. 2d 314, 925)). "An insurance policy is not interpreted
in a vacuum or based on hypotheticals. It is tested against the
factual allegations at issue.” 2 Arnold P. Anderson, Wsconsin

| nsurance Law 8§ 7.26, at 25 (5th ed. 2004).

20 An insurer's duty to defend its insured is determ ned
by conparing the allegations of the conplaint to the terns of

the insurance policy. School Dist. of Shorewodod v. Wausau Ins.

9
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Cos., 170 Ws. 2d 347, 364-65, 488 N W2d 82 (1992); Prof'l

Ofice Bldgs., Inc. v. Royal Indem Co., 145 Ws. 2d 573, 580

427 N.W2d 427 (. App. 1988). The duty to defend is triggered
by the allegations contained wthin the four corners of the

conplaint. Newhouse v. Ctizens Sec. Mut. Ins. Co., 176 Ws. 2d

824, 835, 501 Nw2d 1 (1993); Elliott v. Donahue, 169 Ws. 2d

310, 320-21, 485 N.W2d 403 (1992); Gieb, 33 Ws. 2d at 557-58.
It is the nature of the alleged claimthat is controlling, even
t hough the suit may be groundless, false, or fraudulent. [Id. at
558 (citations omtted). The insurer's duty to defend is
therefore broader than its duty to indemify insofar as the
former inplicates arguable, as opposed to actual, coverage.

Fireman's Fund Ins. Co. of Ws. v. Bradley Corp., 2003 W 33

120, 261 Ws. 2d 4, 660 N.W2d 666; Red Arrow Prods. Co., Inc

v. Enployers Ins. of Wusau, 2000 W App 36, 917, 233 Ws. 2d

114, 607 N W 2d 294.
21 Courts Iliberally construe the allegations in the

conpl aint and assune all reasonable inferences. Fireman's Fund,

261 Ws. 2d 4, 9136; Doyle, 219 Ws. 2d at 284 (citing Atl. Mit.
Ins. Co. v. Badger Med. Supply Co., 191 Ws. 2d 229, 241-42, 528

N.W2d 486 (C. App. 1995)). This rule tends to help an
insured's demand for coverage. As usual, anbiguity in the
coverage ternms wll be construed agai nst the insurer.

Vandenberg v. Cont'l Ins. Co., 2001 W 85, 940, 244 Ws. 2d 802,

628 N W2d 876. This famliar rule of contract construction

al so hel ps the insured.

10



No. 2006AP939

22 In determ ning whether there is a duty to defend, the
court first considers whether the insuring agreenment makes an
initial grant of coverage—+.e., whether the insurer has a duty
to indemify its insured—for the clains asserted. See Am_
Grl, 268 Ws. 2d 16, 924. If the court determines that the
policy was not intended to cover the clains asserted, the
inquiry ends.’ Id. "[Tlhe insurer is under an obligation to
defend only if it could be held bound to indemify the insured,
assunmng that the injured person proved the allegations of the
conplaint, regardless of the actual outcone of the case."
Gieb, 33 Ws. 2d at 558 (quoting 29A Am Jur. Insurance § 1452,
at 565 (1960)).

23 Only after concluding that coverage exists does the
court examne the policy's exclusions to determ ne whether they
precl ude coverage. Am QGrl, 268 Ws. 2d 16, 9124. I n other
words, when a court determnes that there is no coverage in the
policy for the allegations in the conplaint, it is not necessary
to interpret the policy's exclusions. See Smth, 226 Ws. 2d at
806 ("Upon close exam nation, however, we are convinced that

[the defendant] does not have coverage under his policies.

" "Once the circuit court resolves the question of indemity

in the insurer's favor . . . coverage is no longer open to
debat e. An insurer need not defend a suit in which it has no
econom c interest.” Baumann v. Elliott, 2005 W App 186, {10,

286 Ws. 2d 667, 704 NWw2d 361 (citing School D st. of
Shorewood v. Wausau I ns. Cos. , 170 Ws. 2d 347, 364, 488
N.W2d 82 (1992)).

11
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Consequently, it is unnecessary . . . to interpret the exclusion
clause in circunmstances where coverage does not exist.").

24 The WMathewses contend that their case requires this
court to evaluate whether Wsconsin recognizes exceptions to the
four-corners rule. Specifically, they seek an exception to the
four-corners rule where self-defense is clained.

125 When an i nsurer contests  whet her t here IS a
contractual obligation to indemify its insured, it has severa
options.® One of the insurer's options is to provide a defense
to the insured on the nerits, under a reservation of rights,

until the coverage issue is resolved. Baumann v. Elliott, 2005

W App 186, 18, 286 Ws. 2d 667, 704 N.W2d 361. This is what
Arerican Famly did. It also noved the <court to stay
proceedings on liability issues until the issue of coverage was
resolved, and it noved for summary judgnent, seeking a dism ssal
of all causes of action against it, as well as a declaration
that it had no duty to continue to defend any of its insureds in
t he pendi ng acti on.

26 Both the insurer and the insured have the right to

have the court resolve the issue of coverage separate from any

8 In Baumann, the court of appeals indicated that insurers

may seek to resolve coverage issues in several ways: (1) By
seeking a declaratory judgnent; (2) By entering into an
agreenent with the insured to defend while retaining the right
to challenge coverage; (3) By affording a defense under a
reservation of rights; and (4) By seeking a bifurcated trial in
which the court decides the coverage issue in a separate action
from the action on the nerits of the conplaint. Baumann, 286
Ws. 2d 667, 18.

12
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trial on liability. See 2 Arnold P. Anderson, Wsconsin

| nsurance Law 88 7.51-52, at 38-40 (5th ed. 2004) (discussing

alternatives for both the insurer and the insured when coverage
is alleged or disputed).

27 The four-corners rule is normally stated as a rule in
which the insurer's duty to defend is determned "w thout resort

to extrinsic facts or evidence." Fireman's Fund, 261 Ws. 2d 4,

19 (citing Atlantic Mut. Ins. Co., 191 Ws. 2d at 236). 1In its

amcus brief, the Wsconsin Insurance Alliance explains that
"[wWhen a conplaint alleges facts that, if proven, would
constitute a covered claim the insurer nust appoint defense
counsel for its insured wthout | ooking beyond the conplaint's
four corners.” This is the substance of the four-corners rule.
128 Here, however, we are beyond the initial duty to
defend stage of the proceedings. Anerican Famly satisfied its
duty to defend by providing the Mathewses with an attorney. It

then noved the court to stay the proceedings on liability so

that it could contest the issue of coverage. It noved for
summary judgnent and asked for a coverage hearing. It presented
the court wth affidavits. These affidavits included nore

evidence than the insurance policies and the conplaint; they
included transcripts of the depositions of Jeffrey and Anthony
Full er, Roman's son. The Mat hewses did not submt affidavits.
The circuit court was not oblivious to this additional evidence
when it concluded that the facts were "relatively clear and for

the nost part not in dispute.”

13
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129 Where the insurer has provided a defense to its
insured, a party has provided extrinsic evidence to the court,
and the court has focused in a coverage hearing on whether the
insured's policy provides coverage for the plaintiff's claim it
cannot be said that the proceedings are governed by the four-
corners rule. The insurer's duty to continue to defend is
contingent upon the court's determnation that the insured has
coverage if the plaintiff proves his case.

2. "Qccurrence”

130 We turn to conparing the coverage provided by the
homeowner's policy to the allegations in the plaintiffs' first
anended conpl aint, supplenented by affidavits. Wth respect to
per sonal liability coverage and defense of cl ai ns, t he

Mat hewses' Anerican Fam |y homeowner's policy states:
COVERAGE D — PERSONAL LI ABILITY COVERAGE

W will pay, up to our limt, conpensatory danmages for
which any insured is legally |iable because of bodily
injury or property damage caused by an occurrence
covered by this policy.

Def ense Provi sion.

If a suit is brought against any insured for danages
because of bodily injury or property damage caused by
an occurrence to which this policy applies, we wll
provide a defense at our expense by counsel of our
choi ce. W will defend any suit or settle any claim
for damages payable under this policy as we think
proper. (Enphasis added.)

31 To determ ne whether the policy provides coverage for
the plaintiffs' clains, the court nust first consider whether

the facts in the conplaint allege an "occurrence" covered under

14
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t he policy. See Everson, 280 Ws. 2d 1, 9Y15-16; Am Grl, 268

Ws. 2d 16, 924. Put nore directly, is an alleged "battery
W thout provocation . . . intentionally causing bodily harm to
[the] plaintiff wthout plaintiff's consent™ an "occurrence"
covered by the policy?

132 As stated above, the Mat hewses' policy defines
"occurrence" as "an accident, including exposure to conditions,
which results during the policy period, in: a. bodily injury; or
b. property damage." The term "accident"” is not defined in the
policy.

133 This court has construed the undefined term "accident"”
in an insurance policy on a nunber of occasions. For exanple

in Doyle v. Engelke, we reviewed an insurer's duty to defend a

claim alleging negligent supervision. Doyle, 219 Ws. 2d at
281. The court was required to interpret the term "event," id.
at 286-87, which was defined in a conprehensive genera
l[itability (C&) policy as "an accident, including continuous or
repeated exposure to substantially the sane general harnfu
conditions." |d. at 289.

134 The Doyle court noted that "accident" was undefined in
the policy and that words in insurance policies are given their

"common, everyday neaning." 1d. (citing Schm dt v. Luchterhand,

62 Ws. 2d 125, 133, 214 N W2d 393 (1974)). The court
consulted a dictionary to determne that an accident is "'[a]n
unexpect ed, undesirable event' or 'an unforeseen incident' which
is characterized by a 'lack of intention."" |d. (quoting The

Anmerican Heritage Dictionary of the English Language 11 (3d ed.

15
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1992)). It noted that the definitions "center on an
uni ntentional occurrence leading to undesirable results,” and
concluded that a reasonable insured would expect a policy
defining "event" as an "accident" to cover negligence, including
negligent supervision. |1d. at 290.

135 In Anmerican Grl this <court reviewed a coverage

di spute between a liability insurer and a general contractor
over whether the general contractor's CG. policy provided
coverage for "property damage" resulting from an alleged
"occurrence." Am Grl, 268 Ws. 2d 16, 711-3.°

36 The court construed "occurrence." Id., 9137-38.

"Qccurrence"” was defined in the general contractor's policy as

"an accident, including continuous or repeated exposure to
substantially the sanme general harnful conditions.™ ld., 137
"Accident"” was not defined. 1d. The Anerican Grl court turned

to several dictionary definitions for guidance:

The dictionary definition of "accident"” is: "an event
or condition occurring by chance or arising from

unknown or renpbte causes.” Webster's Third New
International Dictionary of the English Language 11
(2002). Black's Law Dictionary defines "accident"” as
follows: "The word 'accident,' in accident policies,
means an event which takes place wthout one's
f oresi ght or expect ati on. A result, t hough
unexpected, is not an accident; the mneans or cause

®In Arerican Grl, a subcontractor's negligence led to the
general contractor's faulty site preparation for a construction
project, excessive settlenent of soil on the site, and the
bui l di ng's foundation eventually sinking. Am Famly Mit. Ins.
Co. v. Am Grl, Inc., 2004 W 2, 13, 268 Ws. 2d 16, 673 N.W2d
65.

16
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must be accidental.” Black's Law Dictionary 15 (7th
ed. 1999).

Am Grl, 268 Ws. 2d 16, {37.

137 The court concluded that the circunstances of the
plaintiff's claim fell wthin the definition of "occurrence"
because the property danage that occurred was "clearly not
intentional,” nor was it "anticipated by the parties.” Id.,
138. The danage resulted due to "continuous, substantial, and
harnful settlement of the soil underneath the building,”™ which
was caused by the subcontractor's inadequate site preparation
advice to the general contractor. |1d. Neither the cause of the
damage nor the damage itself was "intended, anticipated, or
expected"; therefore, it was found to be an "accident” and a

covered "occurrence" under the policy. Id.

138 In Everson . Lorenz this <court reviewed whether

strict responsibility m srepresentation and/ or negl i gent
m srepresentation in a real estate transaction constituted an
"occurrence" for purposes of a CG insurance policy, triggering
the insurer's duty to defend. Everson, 280 Ws. 2d 1, f2.

139 In Everson, def endant Lorenz owned land in a
subdivision, and plaintiff Everson bought a lot in the
subdivision for the purpose of constructing a single-famly
hone. Id., 114-5. After the transaction, Everson determ ned
that a portion of the ot was located in a 100-year flood plain.

Id., 5. This was contrary to representations nade by Lorenz in

17
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a real estate condition report given to Everson.'® 1d. As a
result, Everson was unable to build, and he sued Lorenz for
negligent m srepresentation and breach of contract. |1d.

40 Lorenz had a CA liability policy that covered
"property damage" caused by an "occurrence." Id., 112.
"Cccurrence” was defined in the policy as "an accident,
i ncludi ng continuous or repeated exposure to substantially the
same general harnful conditions." Id. "Accident” was not
defined. 1d.

41 The Everson court evaluated whether Lorenz's alleged
m srepresentation constituted an "accident" for purposes of

cover age. Id., f916. The court noted that both Anerican Grl

and Doyle relied upon dictionary definitions for assistance and

then referenced Black's Law Dictionary, which defines "accident”

as "[a]n unintended and wunforeseen injurious occurrence;
sonet hing that does not occur in the usual course of events or
that could not be reasonably anticipated.” ld., 915 (quoting

Black's Law Dictionary 15 (7th ed. 1999)). The court also cited

the definition of "accident"” established by Doyle: "'an
unexpect ed, undesirable event' or 'an unforeseen incident' which
is characterized by a '"lack of intention."" 1d. (quoting Doyl e,

219 Ws. 2d at 289).

0 L orenz appeared to make a negligent typographical error
in the real estate condition report, typing lot "21" instead of
ot "31" before giving the report to Everson. Everson then
bought lot 31, which had flood plain problens. Everson v.
Lorenz, 2005 W 51, 95, 16 n.3, 280 Ws. 2d 1, 695 N. W2d 298.
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142 The Ever son court concl uded t hat Lorenz's
m srepresentation could not be considered an "accident" for
purposes of liability coverage. Id., 918. The court noted that
Lorenz's m srepresentation could be defined as an "act of making
a false or msleading statenent about sonething."” Id., 919

(quoting Black's Law Dictionary 1016 (7th ed. 1999)). Lorenz's

fal se statenent required a "degree of volition inconsistent with

the term accident."” ld. (citing Sheets v. Brethren Mit. Ins

Co. , 679 A 2d 540, 552-53 (M. 1996) ( Kar wacki , J.,
di ssenting)).

143 The volitional nature of Lorenz's act was key. The
court determned that "where there is a volitional act involved
in such a msrepresentation, that act renopves it from coverage
as an 'occurrence' under the liability insurance policy." |Id.,
120. The Ever son court determ ned t hat Lorenz's
m srepresentation, although possibly prem sed upon a m stake of
fact or an error of judgnment, was nonetheless a volitional act,
not an "accident," and not a covered "occurrence" under the CG
policy. Id., 22

144 Finally, we revisited t he i ssue of whet her

m srepresentations constitute an "accident"™ in Stuart V.

Wi sflog's Showoom Gallery, Inc., 2008 W |,  Ws. 2d |

NwW2ad . The question in Stuart was whether Wisflog's

Showroom Gallery, Inc.'s (WGE) CG insurance policy wth

Aneri can Fam |y covered damages resul ting from
m srepresentati ons. ld., 94. The policy covered property
damage caused by an "occurrence," defined as "an accident,
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i ncludi ng continuous or repeated exposure to substantially the
same general harnful conditions." [Id., 922. "Accident" was not
defined. See id., 124.

145 Stuart involved allegations of msrepresentations by
WEE personnel, made in violation of the Hone |nprovenent Trade
Practices Act,! to induce the honmeowners to enter into contracts
for honme renodeling and design. Id., 117, 10. WEGE per sonnel
allegedly msrepresented the quality of WA products and
clainmed that WG personnel understood |ocal building codes and
regul ations and that WSGE personnel were capable of providing
architectural service and design work. Id., 19. A jury found
that WoE@ nmade false, deceptive, or msleading representations
in order to induce the honeowners to enter into a renodeling
architecture contract, that the honmeowners relied on those
representations, and that danmages resulted. 1d., 110.

46 In concluding that the msrepresentations to the
homeowners were not accidental, and therefore not covered as an

"occurrence" under WGE's CGE. policy, this court consulted

dictionary definitions and past decisions in Doyle, Everson, and

American Grl and concluded that an "accident" "is an event or

condition occurring by chance or one that arises from unknown
causes, and is unforeseen and unintended."” ld., 924; see id.,
1924 n.13, 29-34, 40. The court approvingly cited Anerican

Grl's definition of an "accident”: "'an event which takes pl ace

w thout one's foresight or expectation. A result, though

1 Ws. Adnin. Code § ATCP 110 (Sept., 2001).
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unexpected, is not an accident;' rather, it is the causal event
that nust be accidental for the event to be an accidental
occurrence." Id., 940 (quoting Am Grl, 268 Ws. 2d 16, 137).
WG 's msrepresentations were made "volitionally wth the
particular intent to induce" the honeowners to enter into a
contract and were therefore the non-accidental cause of their
damages and not covered. Id., 145.

47 Keeping these analyses of "accident” in mnd, we turn
to the Mathewses' case.

148 The plaintiffs' first anmended conplaint alleged that
during the underage drinking party at Roman's house "a nunber of
the attending teenagers started calling [Jeffrey] on his cell
phone" to harass him and bait him to cone to the party "to
engage in a fight with [Sustache].” The conplaint further
alleged that "[s]hortly thereafter, defendant [Jeffrey] showed
up at the party, asked for [Sustache] and w thout warning or
provocati on, punched [Sustache] out, causing himto fall into a
curb thereby causing serious injuries and ultimately death."

149 Count 2 alleged that Jeffrey "was negligent in not
aski ng [ Sustache] whether or not he was the person that had been
calling himon his cell phone and baiting himinto a fight." If
Jeffrey had asked Sustache whether he was the person calling,
Jeffrey allegedly would have I|earned that Sustache had not
called him Count 2 alleged that Jeffrey's failure to take the
"reasonabl e step" of ascertaining whether Sustache called him
"was a proximte cause of the damages sustained by plaintiffs
and resulted in [Sustache's] death.” Al t hough clains of
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negligence normally qualify for coverage, this negligence claim
dropped out of consideration in circuit court when the Mathewses
conceded that it was insufficient.

150 Count 3 of the conplaint alleged that "[Jeffrey]

commtted battery w thout provocation by intentionally causing

bodily harm to [Sustache] w thout [his] consent thereby causing

[ Sustache's] death." (Enphasi s added.) This count pronpted
Jeffrey's claimof self-defense.
151 We conclude that the allegations in the plaintiffs'

first amended conplaint, supplenented by Jeffrey's deposition,!?

12 Jeffrey testified regarding the incident at a January 10,
2006, deposition. He indicated that prior to hitting Sustache,
the two individuals were encircled by a group of people yelling

and chanting for a fight. Jeffrey renmoved his shirt, despite
the fact it was the mddle of wnter, to avoid having the shirt
get in the way during a fight. Sust ache, who appeared

intoxicated, had his fists <clenched at his sides, stepped
forward, and pushed Jeffrey in the chest wth both hands.
Sonmeone in the circle yelled "cops,"” Jeffrey turned to | ook, and
a person standing behind Sustache blurted out "hurry up and hit
him he's not |ooking." Jeffrey testified:

Q So did you—after you were pushed, did you stop
your notion back and pause, or was it a fluid
nmoti on when you cane back?

Fluid notion.

Q Dd you—dltimately you struck M. Sustache,
correct?

Yes.

Q At what point do you—did you strike himwith a
fist?

A Yes.
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cannot reasonably be construed to constitute a covered claim
under the Mathewses' honmeowner's policy. The Anerican Famly

policy provides indemity coverage and a duty to defend for an

"occurrence," defined as an "an accident, including exposure to
conditions, which results during the policy period, in: a.
bodily injury; or b. property danmage." Once again, the term

“accident" is not defined.

152 Considering the discussion of "accident" in Doyle, we
cannot conclude that an allegation that Jeffrey "intentionally
caus| ed] bodily harm to [Sustache]” could reasonably be
“characterized by a 'lack of intention.'" Doyle, 219 Ws. 2d at

289 (quoting The Anerican Heritage Dictionary of the English

Language 11 (3d ed. 1992)). The Doyle court noted that an
"accident” mght be viewed as "an unintentional occurrence

|l eading to undesirable results.” 1d. at 290. Jeffrey's alleged

Q Where did you first strike M. Sustache?
In his left jaw

Q To your know edge, was he facing you squarely
when you struck hinf

A Yes.

Q What happened after you struck M. Sustache in
the left cheek?

He fell to the ground.

Was it your intent to strike him in the left
cheek?

A Yes. (Enphasis added.)
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decision to intentionally "punch out" Sustache may have produced
unexpected results, but this intentional act did not constitute
an "accident." One cannot "accidentally" intentionally cause
bodi |y harm

153 The American Grl court's discussion of "accident"

al so buttresses our concl usion. The court referred to Black's

Law Dictionary for the notion that "[a] result, t hough
unexpected, is not an accident; the means or cause nust be
accidental." Am Grl, 268 Ws. 2d 16, 137 (quoting Black's Law
Dictionary 15 (7th ed. 1999)). Here, the plaintiffs' first

anended conplaint stated "[Jeffrey] commtted battery wthout
provocation by intentionally causing bodily harm to [Sustache]"
and that that was the "proxinmate cause of [Sustache's] damages
and death." The conplaint also stated that Jeffrey "punched
[ Sustache] out." By the conplaint's terns, the punch that
caused Sustache's injuries and death was not accidental; Jeffrey

intended the punch. Furthernore, the Anerican Grl court

observed that the cause of damages to the building in that case
(settling of the foundation due to inproper site preparation)
was accidental because it was not "intended, anticipated, or
expected. " Id., 938. Here the plaintiffs' allegations that
Jeffrey intentionally caused bodily harmto Sustache by punching
him constitute a volitional assault that was intended,

anticipated, and expected.'® Jeffrey's punch was not "an event

13 One treatise observes:

In order to constitute an "accident” or
"occurrence"” under a policy of liability of insurance,

24



No. 2006AP939

or condition occurring by chance or arising from unknown or

renote causes."” Id., 137 (quoting Wbster's Third New

I nternational Dictionary of the English Language 11 (2002)).

154 Like the allegation of a pre-sale msrepresentation of
fact in Everson, the allegations of intentional battery here
evince a degree of wvolition inconsistent wth the term

"accident." See Everson, 280 Ws. 2d 1, ¢919. Even if we were

to assune, as alleged in Count 2, that Jeffrey was negligent in
failing to ascertain whether it was Sustache who called himto
propose a fight, Jeffrey's subsequent and separate volitional

act of punching Sustache 1is inconsistent wth the term

"accident." See id. (citation omtted). As the Everson court
recogni zed, an "accident"™ 1is "an unintended and unforeseen
injurious occurrence.” 1d., 715 (quoting Black's Law Dictionary

15 (7th ed. 1999)). According to the conplaint, in response to

an event nmust be unf or eseen, unexpect ed, or
unanti ci pat ed. The nature of an assault is such that
the event itself is typically intentional in nature

On their face, therefore, assaults would appear to
inherently fall outside of the coverage provided in a
l[iability policy.

If the insured is also the assailant, the result
is that there is no coverage for the assault because
the act was intentionally commtted by the insured.

9 Lee R Russ & Thomas F. Segalla, Couch on Insurance 8§ 127:21
at 127-54—127-55 (3d ed. 2000).

However, even if privileged, "an injury deliberately caused
by an act of self-defense is still not an injury that was caused
by an accident.” 2 Alan D. Wndt, Insurance Cains and
D sputes 8§ 11.3, at 11-38—211-39 (5th ed. 2007).
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taunting telephone calls encouraging him to fight Sustache,
Jeffrey voluntarily traveled to Sustache's l|ocation at Roman's
house to confront him and intentionally punched Sustache in the
face, ultimately causing severe injury and death. These
al l egations assert a pattern of volitional action, regardless of
whet her Jeffrey was m staken about Sustache's role in the
t aunts.

155 Finally, there is nothing in Stuart t hat S
inconsistent wwth this anal ysis.

156 W conclude that no reasonable person would regard the

alleged intentional battery perpetrated by Jeffrey against

Sustache as an "unexpected . . . event,"” or an "unforeseen
incident . . . characterized by a lack of intention,"'* or "an
event . . . occurring by chance or arising from unknown or

renote causes."?®

Striking the words "w thout provocation” from
the conplaint would not alter the essence of the conplaint: that
Jeffrey intentionally caused bodi |y harm to Sust ache.
Accordingly, we hold that the Mathewses' policy does not cover
the plaintiffs' clainms because Jeffrey's actions were not

accidental and, thus, did not give rise to an "occurrence."

% Doyle v. Engelke, 219 Ws. 2d 277, 289, 580 N W2d 245
(1998) (citation omtted); Ever son, 280 Ws. 2d 1, 115
(citations omtted).

Am Grl, 268 Ws. 2d 16, Y37 (citation omtted); Stuart
v. Wisflog's Showoom Gllery, Inc., 2008 W |, 1924,
Ws. 2d _ ,  NW2d ___ (citation omtted).
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3. I ntentional |njury Exclusion

157 In determ ning whether there is a duty to defend, the
court first considers whether the insuring agreenment makes an
initial grant of coverage. Am Grl, 268 Ws. 2d 16, 124.
Were it is clear that the policy was not intended to cover the
clainms asserted, the inquiry ends. Id. Only after concluding
that coverage exists does the <court examne the policy's
excl usions to determ ne whether they preclude coverage. |1d.

158 Since we concluded above that the plaintiffs' suit
does not give rise to coverage for Jeffrey's actions, we need
not consider the policy's intentional injury exclusion.

159 The |I|anguage of the Mathewses' policy resolves the
question of the duty to continue to defend once the question of
coverage has been decided. The defense provision of the policy
states that defense counsel wll be provided by Anerican Famly
"[1]f a suit is brought against any insured for damages because

of bodily injury or property danage caused by an occurrence to

which this policy applies.” (Enphasis added.)

160 Since the plaintiffs' suit was not brought against the

Mat hewses for damages "caused by an occurrence to which th[e]

policy applies," American Famly has no duty to continue to
def end.
I11. CONCLUSI ON
161 After careful ly consi deri ng t he facts and

circunstances of this case, especially the allegations of the
conplaint and the pertinent honeowner's policy, we conclude that
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t he Mat hewses' honmeowner's policy does not provide coverage for
the plaintiffs' clains. Consequently, American Famly has no
duty to continue to defend the Mathewses. Accordingly, we
affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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62 ANN WALSH BRADLEY, J. (concurring). | agree wth
the majority that this is not a case in which the four corners
rule is applicable. The nmajority aptly explains why this case
does not present the issue of whether there are exceptions to
the four corners rule.

163 | also agree with the mgjority that the conduct here
does not constitute an accident or occurrence within the neaning
of the Matthews' insurance policy. | wite separately because of
the mpjority's mxed analysis of "accident,” and ny belief that
we should interpret "accident” as would the reasonabl e insured.

64 The nmajority fails to provide a clear statenent of why
Jeffrey's action does not constitute an accident, and hence an
occurrence, wthin the neaning of the Matthews' insurance
policy. Instead, it offers mnmxed rationales that Ilead to
confusion rather than clarity. Utimately, the majority proffers
an understanding of "accident" that does not conport with the
under st andi ng of the reasonabl e i nsured.

65 The focus of this case is the conduct alleged in count
3 of the conplaint, and supplenented by deposition testinony.
See mgjority op., 1150-51. Count 3 alleges that Jeffrey
"conmitted battery w thout provocation by intentionally causing

bodily harm. Specifically, Jeffrey punched Sustache in
t he face.

66 In determning that this case does not involve an
accident, the mmjority offers shifting rationales. The first
rationale it offers is that Jeffrey intentionally caused bodily

harm to Sustache. 1d., 952. In other words, the intent to harm
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rather than intent to perform the action that caused the harm
is the focus.

167 The nmgjority's second rationale is that Jeffrey
"intended the punch" that caused Sustache's injury and death.
Id., 953. Stating that an accident requires that the cause of
damages be unintended, the najority reasons that damages due to
an intended punch cannot be an accident. The action which caused
the damage is the focus of the second rationale.

168 The nmgjority's third rationale is that "Jeffrey
voluntarily traveled to Sustache's location. . . to confront
him and intentionally punched Sustache . . . ." Mjjority op.
154. According to the mpjority, this constitutes "a pattern of
volitional action.” Id. (enphasis added). The mmjority states

that the actions here "evince a degree of volition inconsistent

with the term 'accident.'"™ I1d. (enphasis in woriginal). A
"pattern of volitional action" is the focus of the third
rational e.

169 MWy view is that we should stick with this court's
| ongstanding doctrine in interpreting insurance policies.
Language in an insurance policy should be construed as
understood by a reasonable person in the position of the

insured. Frost v. Witbeck, 2002 W 129, 920, 257 Ws. 2d 80

654 N W2d 225. As | have stated elsewhere, in determning
whet her there is an accident, the focus should be on the injury
or damages, not on whether the action that caused the danmages

was intended. Stuart v. Wisflog, 2008 W _ , 14 & n.1,

Ws. 2d _, _ NW2d __ (Bradley, J., concurring) (Stuart 1I1).
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Such a view conports with the understanding of the reasonable
i nsur ed.

170 Thus, the mgjority's first rationale, the fact that
Jeffrey intended harm to Sustache when he threw the punch, is
sufficient to determine that there is no accident here. The
anal ysis should end right there.

171 Accordingly, because of the mpjority's m xed analysis
of "accident,” and for the reasons set forth nore fully in ny

concurrence in Stuart Il, | respectfully concur.
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